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Your nemoranduia of June 25, 1959> requests that ue recheck tho vieus 
expressed in our menorandum of April 28, 19^9, B-1250U5-O.H,, to you, 
regarding the payment of Just compensation by the Bureau of Reclaiaation 
for relocation of facilities of public utilities companies* 

5!he raemorandun of April 28, 19^9$ considered the case of State of 
Tennessee v. United States, 256 P. 2d 2lJi, lA-erein the court said at 
page it)5 that~"the~correct measure of damases uonld be the cost of removal 
and peiraanont relocation of the line less the depreciation -Uiat sziatod 
in the old line," In construing the coxurb's holding we stated as foUoTTs: 

"The court's detorsiination of damâ ês ims measured 
on the basis of the cost of renoval and relocation of 
the telephone line less the percentage of depreciation 
that Gsisted in the old llnet That Is to say, if tho 
old line uaa 2/5 depreciated tho cost to tiie Government 
for removal and relocation of a nev line of equal utility 
uould be 3/5 of the cost of the new line* This illustra­
tion denonstrates i^t the depreciation credit due the 
Goveraaent on acconnt of payment of just coapensation for 
utility relocations ia the percentage of depreciation taken 
on the old asset and applied to the current replacaaent cost 
of snch asset. Our intorpretiation and application of the 
court's holding T̂ as confirmed in a discussion uith the 
Ciovomment attomeys on the brief of the case* 

"Accordingly, you are advlEGd "Uiat the position taken 
by your Division in i h e report relative to the detemination 
of just ccnpensation for utility relocations appeara to be 
in accord nith the holding in the cited case and is, in our 
opinion, legally proper," 

It a^oars that the Bureau of Heclanation dioagreea iri-Hi our inter­
pretation of the court's holding, it being thoir contention that the amount 
of just cosgDensation provided for tlicrein is for detennination on the basis 
of reproduction coat less depreciation accrued on the old facility. In 
addition, the Bureau contends that a depreciation allov:ance incident to 
utility relocations should not be given mandatory effect in all cases as, 
the Burca'u "nust retain the flexibility required in negotiations the end 
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objaotlva of idilch i s to arrive at oereeaaeots i;Stlch, overfall, ara oon-
d d e x ^ to ba in tha boat interest of the Govortment," 

In oonslderatlon of the Baroan's oontontlon in thi« matter, a 
neetlng vaa hel4 uith tir* t-Piutiuia, Chief, lands Divinion, Department of 
Justioa, t̂hich vas attended ^ reprasentativea of your Division, to 
farther diacusa tha holding In tha cited casa of TeanMPee v, Vnited Statea, 
^ * Marquis Cdsaiined the briofe in the case, and af̂ tar a tal discuflsion 
thereon i t vaa conoludod that tha ease did not ai^iport our vieug quotod 
abova or the vlerva of tha Bureau ot Beclamatlon. 

Ur* Ilarqula cxplainod that tho courts in sottlins the obligation of 
tho Qcvernmont for tho pc^raent of just coc^enGation inoidcnt to relocation 
of r?ivato utiULties neaou^a suoh awards on "tlie basis of the cost of 
cupplyin{^ a nev substituta facil ity )^ch la adequate froa the standpoint 
of function or oarvioe, Alno, that since i t la ljiqpractlea[Xi If not 
inpossible, in tha cade of ut i l i ty z^elocatipna to reproduce an existing 
faoUity the couFts, in cos^iensatlng ounen? i'or tlie value of that ^3±di 
i s takon, take Into consideration the elanent of prolongod useful l i f e 
of the nev faoUltgr over that replaced. 

The oourts, ha said, are not conoomed with original coat, book cost, 
or reproduction cost, but in tha aotual coat of the replacoasnt vith a 
credit to tha Oovorment for the prolonged l i f e of the nev f a o l l i ^ over 
tho faci l i ty replaced, Ihat i s . If the neefuL HXe of an adsting faci l i ty 
r̂ore UO percent depreolated, tho oorract msaaore of ^ust oos^onsatlon for 

rdooation -̂ ould ba the r^s^cenont coat of the facil ity, l e s s UO percent, 
and re^ardlesB of Aether tha roplacsment ia nore or lose extensive, 

I^, tlarqoia indicated thet this method of deteztoining Just ccmpensa.. 
tion for ut i l i ty relocations refleota the Bepartznont's viava thoreon, and 
ia supported by tha caaa of State of Tennaeeee v, UnitedStates, Km a^c^o 
'^th thia intoxpretation of the case, anJ t^'b tha Ckiv«raaent̂ 8 l iabi l l t7 
fbr relocating u t i l i t i e s should be detenBlnad on the basis of these 
principles, 

:Je recognize thai'e aJ:*e inherent conplcDcitlos involved in negotiating 
relocation agrecDants with ut i l i t ies ccnpanlee. Also, the deslrablllty 
on Idle part of Bureau, in discharging i te responsibiUtiss under section lij 
of lixe Reclamation Project Act of 1939, 53 Stat, 1197, U3 U, S, 0, 3O9, to 
got t i e ouch nattera by negotiation rather than resorting to the courts, 
HoiTcvor, vo cannot agree that unifozn application of a depreciation allow-
anco to th© Qovermont in connection with ut i l i ty relocations operates to 
limit the flexibill'ty required of Ctovsrrsnent agtsta in negotiating such 
contracts or otherwlsa adversely affects the interest of the Qoveronsnt, 

l̂ r̂ldence of the expired useful l i f e of on oxisting facil ity i s 
i;;onorally' aupportabla in fact, and In i t se l f requires l i t t l e , i f any, 
nogotiatlon, Thia important element should ba developed and applied In 
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making axiards for ut i l i ty relocations, and, tdiex^̂  i t i s not so applied, 
the record should at least indicate the reasons Uiarofor and "^e ocoi-
pensatlng fect^rs flouing to lhe Goirerment on account thereof. 

In a fleeting recently held with Iir, Hil l , of your Division, ue 
pointed out the diffionlty of furnlshine advice, on the basla of the 
record tcvailabXa here, vlth reference to tiie Buresu's conoienta on the 
specific cEcanploa of rolocated faoilltias set forth In the prppoaod 
report to the Oongresa, I t was sugt̂ eeted and agreed to by Hr, fiill 
tliat a ncoting of our r^resontatives be arranged to co over tiie mattcre 
i5^cnnally. 

Tho propo^d report to the Compress transmitted uith your nesorandua 
of Juno 35, ia returned herewith. ^ 

7. E Wales' 

•*(" General Counsel 

Attaebment 

th fM 
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